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05 June 2017 

Mr Walter Gordon 
Head of Planning and Development 
Meriton Group 
Level 11, Meriton Tower 
528 Kent Street 
Sydney NSW 2000 

Dear Walter, 

DA 16/150 42 CHURCH AVENUE, MASCOT 

INTRODUCTION 
I refer to our recent discussion concerning the above DA which was Deferred by The Sydney Central 
Planning Panel on the 1st June 2017.  Specifically, you have requested an advice on the 
reasonableness of otherwise of the second reason for deferral, being 

An employment/commercial demand study for Mascot Station Precinct to justify the applicant’s 
additional residential levels.  This is to be peer reviewed by Council. 

Furthermore, the Notice of Deferral requires this information (together with the other matters listed in 
the Notice) be submitted to Council within 2 weeks. 

ADVICE  
In my opinion the reason for deferral is manifestly unreasonable for the following reasons: 

• I understand that the proposal is largely compliant with the relevant LEP height control, relying on 
clause 4.6 of the LEP to justify a minor height variation for a lift overrun.   

• Council’s Mascot TC DCP contains objectives and controls to guide the development of this 
significant precinct.  The DCP has been in place for many years and as such has provided a 
clarity of expectations for design and land use at ground level and levels above. 

• Notably the DCP includes a Vision Statement that includes the following statement in relation to 
Retail and Commercial Development.  (Emphasis had been added were considered relevant for 
the purposes of this advice). 

As identified in Figures 3 and 4, the main Town Centre retail area is located in the 
western part of the Precinct. This area will provide for retail uses at ground level along 
the Bourke Street spine with residential above. A new supermarket will be located off 
Bourke Street and Church Avenue surrounded by retail.  
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Ground level commercial is to be located on the major surrounding town centre roads of 
Gardeners Road, Kent Road and Coward Street. In Coward Street residential may be 
constructed above the commercial buildings at the eastern end of the strip while the 
western end will be purely commercial buildings.  

The main retail and commercial area will allow for small and medium scale business and 
retail opportunities including commercial offices, banks, post offices, hairdressers, 
convenience stores and cafes and restaurants looking out on to a new park. It is also 
anticipated that the retail and commercial area will provide for various community based 
uses. 

• An extract of Figure 4 from the DCP referenced in the above quote is included below.  The 
proposed development is entirely consistent with Figure 4. 

 

• The proposed development is consistent with this DCP requirement insofar that it contains a 
ground level activated retail frontage to Bourke Street and wrapping around the Church frontage. 

SITE 

MASCOT  
CENTRAL 
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• This design response further aligns with the Desired Future Character Statement of Urban Block 1 
expressed in Mascot TC DCP which includes the following statements (again with added 
emphasis): 

A mixed use area with retail ground floor uses on Bourke Street, Coward Street and 
Kent Road, and predominantly residential and commercial uses elsewhere within the 
urban block …. 

Bourke Street is to be the major, thriving main street in the Mascot Station Town Centre 
Precinct. Ground level retail, generous footpaths for pedestrians, a bike lane and bike 
facilities for cyclists, bus services, street trees and street furniture and paving are to 
denote Bourke Street as the active spine of the Town Centre; (p.20) 

• Based on the above, there is no nexus between the proposed development and its approval being 
dependent upon a precinct wide study in the first instance. 

• The Mascot TC DCP makes it very clear that commercial uses are to be concentrated “elsewhere” 

within the precinct, and this is visually expressed again in Figure 4 of the DCP.  This location is on 
the corner of Coward and Kent Street, and has been deliberately set aside for such due to ANEF 
noise contours that would otherwise preclude residential uses.   This is a logical strategic planning 
response. 

• Furthermore, the Mascot TC is immediately adjacent to significant employment lands that are 
recognised for their strategic importance at both Metropolitan and District Planning levels.  To 
suggest a specific demand study for commercial uses at the TC level does not align with efforts by 
the State to reinforce the primary employment role of immediately adjacent lands.  This is reflected 
by significant levels of commercial development activity, including projects currently under 
construction, immediately to the south of the TC in O’Riordan Street.   

RELATIONSHIP TO SEPP 65/ADG 
SEPP 65 contains provisions that state that any DCP controls that are inconsistent with the ADG in 
relation to floor to ceiling heights, the ADG prevails.  The Mascot TC DCP does not contain any such 
provisions, therefore there are no inconsistencies. 

Rather, the ADG encourages that floor to ceiling heights at the ground the first-floor levels in mixed 
use areas be increased to promote future flexibility of use and by inference facilitate the achievement 
of mixed use precinct consistent with zone objectives. 

This objective needs to be taken in context.  As explained above, Council has made it very clear 
through its long-standing TC DCP that it does NOT wish to have commercial uses above ground floor.  
Rather it wishes to spread retail activity at ground level throughout the precinct and concentrate 
commercial uses in specific locations elsewhere within the Precinct.  This is merely an alternative 
approach/solution that still achieves the planning objective of creating a mixed-use precinct. 

CONCLUDING REMARKS 
Statutory land use planning law is underpinned by the Wednesbury Principle, established some 
decades ago in the UK and cited in numerous Land and Environment Court judgments.  The Principle 
is based on the concept of reasonableness.  In a practical sense, there must be a clear nexus 
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between the issue at hand and the response required to address that issue.  As demonstrated above, 
in my view it is manifestly unreasonable to ask for the study when the development aligns with long 
standing LEP and DCP controls.   

If you have any questions please don't hesitate to contact me on 0418655998. 

Yours sincerely, 

 

 

 

David Hoy 
Regional Director 
 

 


